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Case Citations

Rules and Principles

Part 4 - Jurisdiction and Judgments

Chapter 8 - Foreign Judgments and Awards

Restat 3d of the Foreign Relations Law of the U.S., § 482

§ 482 Grounds for Nonrecognition of Foreign Judgments

(1) A court in the United States may not recognize a judgment of the court of a foreign state if:

(a) the judgment was rendered under a judicial system that does not provide impartial tribunals or
procedures compatible with due process of law; or

(b) the court that rendered the judgment did not have jurisdiction over the defendant in
accordance with the law of the rendering state and with the rules set forth in § 421.

(2) A court in the United States need not recognize a judgment of the court of a foreign state if:

(a) the court that rendered the judgment did not have jurisdiction of the subject matter of the
action;

(b) the defendant did not receive notice of the proceedings in sufficient time to enable him to
defend;

(c) the judgment was obtained by fraud;

(d) the cause of action on which the judgment was based, or the judgment itself, is repugnant to the
public policy of the United States or of the State where recognition is sought;

(e) the judgment conflicts with another final judgment that is entitled to recognition; or

(f) the proceeding in the foreign court was contrary to an agreement between the parties to submit
the controversy on which the judgment is based to another forum.

COMMENTS & ILLUSTRATIONS: Comment:
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a. Mandatory or discretionary denial of recognition. If one of the defenses listed in Subsection (1) is established,
the court where recognition is sought is required to deny recognition. If one of the defenses listed in Subsection (2) is
established, the court is not required to deny recognition, but may do so in the interests of justice. The distinction
between mandatory and discretionary denial of recognition follows § 4 of the Uniform Act. Lack of subject matter
jurisdiction appears in Subsection (2), as in the New York version of the Uniform Act, because jurisdiction of the
rendering court over the subject matter is normally presumed, and an inquiry into possible lack of competence is
initiated only on the basis of a credible challenge by the judgment debtor or by another person resisting recognition or
enforcement. See Comment d. Lack of adequate notice appears in Subsection (2) for the same reason. If it were
established that the defendant did not have notice of the pendency of the action that resulted in the judgment in
question, and that no attempt had been made to give notice by means reasonably calculated to do so, the judgment
would not ordinarily qualify for recognition, except in special circumstances, such as an action for divorce where the
defendant had deserted the plaintiff and his whereabouts were unknown when the action was brought. For the
somewhat different rules applicable to judgments in family matters generally, see §§ 484-86.

b. Lack of fair procedures. A court asked to recognize or enforce the judgment of a foreign court must satisfy
itself of the essential fairness of the judicial system under which the judgment was rendered. The recognizing court
may make this determination without formal proof or argument, on the basis of general knowledge and judicial notice.
A court may make an explicit finding that the judicial system meets the essential requirements of fairness, but such a
finding may be inferred from a decision to recognize or enforce the foreign judgment, or to deny recognition on some
other specific ground.

The United States Supreme Court identified the essential elements of fair procedure as follows:

[W]here there has been opportunity for a full and fair trial abroad before a court of competent
jurisdiction, conducting the trial upon regular proceedings, after due citation or voluntary appearance of
the defendant, and under a system of jurisprudence likely to secure an impartial administration of justice
between the citizens of its own country and those of other countries, and there is nothing to show either
prejudice in the court, or in the system of laws under which it was sitting, or fraud in procuring the
judgment, or any other special reason why the comity of this nation should not allow it full effect.

Hilton v. Guyot, 159 U.S. 113, 202, 16 S.Ct. 139, 158, 40 L.Ed. at 95 (1895). In that case, the Court rejected challenges
to the procedures of the foreign court based on the fact that the parties gave testimony not under oath, that there was no
cross-examination, and that evidence had been admitted that would not be admissible in a court in the United States.

Evidence that the judiciary was dominated by the political branches of government or by an opposing litigant, or
that a party was unable to obtain counsel, to secure documents or attendance of witnesses, or to have access to appeal or
review, would support a conclusion that the legal system was one whose judgments are not entitled to recognition. A
judicial system may fail to meet the criteria of fairness in general, or in its treatment of particular classes of litigation,
such as those involving Jews in Germany under Hitler. Also, a particular case may disclose such defects as to make the
particular judgment not entitled to recognition or enforcement. A significant distinction in treatment between alien and
citizen litigants may be an indication of unfairness, but rules of a general nature, such as requirements that nonresidents
post security or that foreign corporations must qualify to do business as a condition for access to courts, do not, without
more, indicate that a judicial system is unfair. As regards lack of notice of the proceedings, see Comment a.

c. Lack of jurisdiction over defendant. The most common ground for refusal to recognize or enforce a foreign
judgment is lack of jurisdiction to adjudicate in respect of the judgment debtor. If the rendering court did not have
jurisdiction over the defendant under the laws of its own state, the judgment is void and will not be recognized or
enforced in any other state. Even if the rendering court had jurisdiction under the laws of its own state, a court in the
United States asked to recognize a foreign judgment should scrutinize the basis for asserting jurisdiction in the light of
international concepts of jurisdiction to adjudicate. See § 421. Since all the bases for jurisdiction to adjudicate listed in
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§ 421 satisfy the requirements of due process in the United States, any foreign judgment rendered on one of those bases
will be entitled to recognition, provided the facts support the assertion of jurisdiction. In addition, Section 5(a)(1) of the
Uniform Foreign Money Judgments Act lists personal service in the foreign state as an acceptable basis for jurisdiction,
subject, however, to the reservation that a judgment rendered on this basis need not be recognized if the foreign court
was a seriously inconvenient forum. Compare § 421, Comment e.

If the defendant appeared in the foreign court to challenge the jurisdiction of the court and failed to prevail, it is not
clear whether such determination will be considered res judicata by a court in the United States asked to recognize the
resulting judgment. If the determination of jurisdiction depended on a finding of fact to support an otherwise
unobjectionable basis of jurisdiction -- for example, whether X was an agent through whom the defendant did business
in the forum state -- the determination after contest ordinarily will be respected. See § 481, Reporters' Note 3. If the
determination depended on a question of law or a mixed law/fact question -- for example, whether a nonresident
corporation is present in the forum state by virtue of having an "alter ego" subsidiary there -- the court asked to
recognize the resulting judgment will scrutinize the jurisdictional determination on its merits. See Reporters' Note 3. If
the judgment of the foreign court is founded on a basis of jurisdiction not meeting the standards of § 421 -- for instance,
the plaintiff's nationality under Article 14 of the French Civil Code -- but another basis of jurisdiction would have
supported the action -- for instance, that the action grew out of an activity of the defendant conducted in the territory of
the forum, § 421(i) -- a court in the United States may recognize and enforce the judgment. See § 481, Reporters' Note
4.

d. Jurisdiction over subject matter. While jurisdiction of the foreign court over the subject matter of the action is
normally presumed, Comment a, an order of a foreign court affecting rights in land in the United States or rights in a
United States patent, trademark, or copyright is not entitled to that presumption. Whether a particular court in a foreign
state was the right one to adjudicate a dispute -- for instance, whether the dispute was civil or commercial in nature or
whether it should have been heard in a different city -- is in general not subject to challenge before the court asked to
recognize the judgment, especially if the issue was or could have been contested in the rendering court.

e. Judgment obtained by fraud. The defense of fraud in securing a foreign judgment as a basis for denying
recognition to that judgment traditionally was limited in the United States to "extrinsic fraud," e.g., fraudulent action by
the prevailing party that deprived the losing party of adequate opportunity to present its case to the court. Allegations of
"intrinsic fraud," for instance, that the judgment was based on perjured testimony or falsified documents, will not
normally defeat recognition of a foreign judgment. The definition of fraud for this purpose is normally that applicable
at the place where recognition is sought, even if the judgment could not be set aside on that ground in the rendering
state. If the judgment could be set aside in the rendering state, the court in the United States where enforcement is
sought should stay the action for enforcement in order to give the judgment debtor a reasonable opportunity to petition
the rendering court to set the judgment aside, subject, in appropriate cases, to the giving of security. The Restatement,
Second, of Judgments, addressing application to the rendering court for relief from judgment on grounds of fraud,
rejects the distinction between extrinsic and intrinsic fraud. See §§ 68, 70, and Comment c to the latter. The distinction
between extrinsic and intrinsic fraud for purposes of recognition of foreign judgments is based on the view that a
challenge on grounds of intrinsic fraud should be addressed to the rendering court.

f. Judgment contrary to public policy of recognizing state. Courts will not recognize or enforce foreign judgments
based on claims perceived to be contrary to fundamental notions of decency and justice. However, the fact that a
particular cause of action does not exist or has been abolished in the state where recognition or enforcement is sought --
for instance, a suit for breach of promise to marry -- does not necessarily make enforcement of a judgment based on
such an action contrary to the public policy of the recognizing State or of the United States. As regards the enforcement
of judgments based on foreign penal or fiscal law, see § 483.

g. Inconsistent judgments. Courts are likely to recognize the later of two inconsistent foreign judgments, but under
Subsection (2)(e) the court may recognize the earlier judgment or neither of them. If a later foreign judgment otherwise
entitled to recognition in a court in the United States conflicts with an earlier sister-State judgment, there is no principle
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requiring automatic preference for the sister-State judgment. See Reporters' Note 4.

h. Judgment inconsistent with parties' contractual choice of forum. When parties to a contract select an exclusive
forum (whether a court or arbitral tribunal) for any dispute that may arise between them, courts in the United States are
not required to recognize a judgment rendered by a different forum, because doing so would undermine the policy
favoring forum selection clauses. See Reporters' Note 5. Parties may, however, waive the forum selection clause,
either expressly or by implication. If waiver was found by the rendering court, that determination ordinarily is binding
on the court where recognition is sought. In practice, Subsection (2)(f) would ordinarily apply to default judgments,
since participation by the judgment debtor in an action in a forum other than the one previously selected effectively
waives the contractual choice of forum. An appearance solely to protect property under attachment or arrest does not
constitute a waiver.

i. Consequence of nonrecognition of a foreign judgment. If a foreign judgment is refused recognition on grounds
of unfairness of the judicial system, unfair procedures, fraud, or lack of jurisdiction, it may not be admitted as evidence
for any purpose in the United States. Judgments refused recognition on other grounds -- for instance, under Subsection
2(d), (e), or (f), or because of lack of reciprocity, § 481, Reporters' Note 1 -- may be admitted as evidence of the matters
litigated or determined, but will not be binding on the court or preclude the opposing party from introducing contrary
evidence. See also § 481, Comment c.

REPORTERS NOTES: 1. Public policy and enforcement of foreign judgments. Since specific grounds for resisting
recognition of a foreign judgment, such as lack of procedural fairness, are separately enumerated in this section, few
judgments fall in the category of judgments that need not be recognized because they violate the public policy of the
forum. That a judgment was rendered on a cause of action not known to or rejected by the forum in which recognition
is sought is not sufficient to defeat recognition. See, e.g., Neporany v. Kir, 5 A.D.2d 438, 173 N.Y.S.2d 146 (1st Dep't
1958) (Quebec judgment based on claim for seduction and criminal conversation enforced, though such cause of action
abolished in New York); Spann v. Compania Mexicana Radiodifusora Fronteriza, 41 F.Supp. 907 (N.D.Tex. 1941),
affirmed, 131 F.2d 609 (5th Cir.1942) (costs, including attorney's fees, awarded against unsuccessful plaintiff in
Mexican action, enforced in United States court in Texas, though costs and attorneys fees would not be granted by
forum in similar circumstances). In contrast to the practice in some European states, courts in the United States will not
refuse enforcement of a judgment on the basis that the rendering court made a choice of law different from what the
recognizing court would have made. A judgment of a British court on a contract asserted to be contrary to public policy
in Greece, where the contract was made, was enforced in New York, because it was not contrary to New York's public
policy. Ambatielos v. Foundation Co., 203 Misc. 470, 116 N.Y.S.2d 641 (Sup.Ct. 1952). A judgment in implementation
of racial laws would be denied recognition or enforcement in the United States and would probably be denied
recognition for any purpose. Judgments based on other aspects of public law, such as revenue or foreign exchange
control laws, are discussed in § 483. See also § 488, Reporters' Note 2.

2. "Other bases of jurisdiction." Section 5 of the Uniform Foreign MoneyJudgments Recognition Act, after listing
the acceptable bases of jurisdiction to adjudicate, substantially as set forth in § 421 of this Restatement, provides that
"the courts of this state may recognize other bases of jurisdiction [of the foreign court]." Nothing in the Act, or in this
section, precludes recognition of judgments rendered on bases of jurisdiction not specifically listed but which meet
fundamental standards of fairness. For instance, jurisdiction on the basis of the citizenship of the defendant may give
rise to a judgment entitled to recognition. Similarly, a judgment may be entitled to recognition when the rendering
court's jurisdiction was based on a determination that a contract was governed by the law of the forum. See U.K. Rules
of Supreme Court Order 11, r.1(d)(iii). See, generally, Bank of Montreal v. Kough, 430 F.Supp. 1243 (N.D.Cal. 1977),
affirmed, 612 F.2d 467 (9th Cir.1980).

3. Res judicata and jurisdictional findings in rendering court. As stated in § 481, Comment i and Reporters' Note
4, courts in the United States generally enforce default judgments of foreign courts, provided they are satisfied that the
rendering court had jurisdiction to adjudicate and the defendant had adequate notice and opportunity to be heard. By
analogy to practice between States in the United States, if jurisdiction of the foreign court was not contested or waived,
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the judgment debtor may challenge the jurisdiction of the rendering court in resisting enforcement in the United States.
Compare, e.g., Covington Industries, Inc. v. Resintex A.G., 629 F.2d 730 (2d Cir.1980) (default judgment rendered in
Georgia federal court against Swiss firm set aside in federal court in New York on grounds that the rendering court did
not have jurisdiction over the defendant). If the defendant challenged the jurisdiction of the rendering court in the first
action and the challenge was unsuccessful or was not carried to conclusion, or if he defended on the merits without
challenging the court's jurisdiction, a renewed challenge to jurisdiction of the rendering court is generally precluded.
Compare Baldwin v. Iowa State Traveling Men's Association, 283 U.S. 522, 51 S.Ct. 517, 75 L.Ed. 1244 (1931)
(challenge to jurisdiction of sister-State court precluded by res judicata), with Somportex Ltd. v. Philadelphia Chewing
Gum Corp., 453 F.2d 435 (3d Cir.1971), certiorari denied, 405 U.S. 1017, 92 S.Ct. 1294, 31 L.Ed.2d 479 (1972)
(British court's finding that appearance was unconditional given effect as res judicata in United States court). See also
§ 481, Reporters' Note 3 and cases there cited.

4. Full faith and credit to denial of recognition of foreign judgment. If an attempt to secure enforcement of a
foreign judgment in the courts of one State of the United States is unsuccessful for one of the reasons stated in this
section, the judgment of nonrecognition is entitled to full faith and credit in all other States. U.S. Constitution, Article
IV, Section 1. If, however, the attempt fails because the court where enforcement is sought lacks jurisdiction over the
judgment debtor, or because that court declines to enforce the judgment for lack of reciprocity or for some other reason
not specified in this Subchapter, an attempt to secure enforcement of the foreign judgment in another State is not
precluded. In Ackerman v. Ackerman, 517 F.Supp. 614, 623-26 (S.D.N.Y.1981), affirmed, 676 F.2d 898 (2d Cir.1982),
the lower court indicated that a later foreign judgment would be enforced even if it conflicted with a prior sister-State
judgment entitled to full faith and credit.

5. Forum selection agreements favored. Subsection (2)(f) supports the modern trend to give effect to forum
selection agreements. The United States Supreme Court has enforced (i) an agreement that disputes under a contract
shall be adjudicated in the courts of a foreign state, The Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 92 S.Ct. 1907, 32
L.Ed.2d 513 (1972), and (ii) an agreement to submit any dispute under a contract to international arbitration, Scherk v.
Alberto-Culver Co., 417 U.S. 506, 94 S.Ct. 2449, 41 L.Ed.2d 270 (1974). In both cases the effect was to oust courts that
would have had jurisdiction to adjudicate the controversy but for the forum selection agreement. These decisions are
consistent with recent decisions in most developed states, at least in respect of international commercial transactions
between persons with comparable bargaining strength. See § 421, Comment h and Reporters' Note 6. The Zapata rule
is generally followed in State courts in the United States. See, e.g., Smith, Valentino & Smith, Inc. v. Superior Court of
Los Angeles County, 17 Cal.3d 491, 131 Cal.Rptr. 374, 551 P.2d 1206 (1976).

CROSS REFERENCES: Digest System Key Numbers:

Judgment 830
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